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Commission chose to address neither of those concerns. The Commission's opinion narrowly addressed procedural deficiencies involving the trial competence of the very young defendants and due process concerns in the government's attempts to lengthen their sentences. The Commission found that the criminal procedures adopted prevented the boys from participating effectively in their trial, thereby impairing fact-finding and the allocation of responsibility.
5
It upheld by eighteen to one a further complaint that the way in which the boys' sentences were altered by the then-Home Secretary Michael Howard represented a breach of their human rights, as this decision was taken by a politician and not "an independent and impartial tribunal."
6
The Human Rights Commission decided, again by eighteen to one, that there had been a violation of the boys' right to a review of the lawfulness of the continuation of their imprisonment. Nevertheless, the Commission's ruling brought the growing American trend to criminalize juvenile delinquency into the international forum of human rights. The Commission relied on specific elements in the United Nations Convention on the Rights of the Child, including: the right to privacy at all stages of judicial proceedings; 9 the establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the penal laws; 10 alternatives to (adult) judicial proceedings, providing that human rights are fully respected; 9. Id. at art. 40(2)(b)(vii) ("Every child alleged as or accused of having infringed the penal law has at least the following guarantees . . . (vii) To have his or her privacy fully respected at all stages of the proceedings.").
Id. at art. 40(3)(a).
States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, accused of, or recognized as having infringed the penal law, and, in particular: (a) The establishment of a minimum age below which children shall be presumed not to have the capacity to infringe the penal law.
Id.
11. Id. at art. 40(3)(b).
States Parties shall seek to promote the establishment of laws, procedures, authorities and institutions specifically applicable to children alleged as, responsibility for juveniles at an age level that takes into account the expected emotional, mental and intellectual maturity of children.
12
Article 40 of the Convention harmonizes two principles that have paralyzed U.S. conceptions of juvenile justice: the need to treat children differently because of their age and level of development and the need to accord children procedural safeguards enjoyed by adults.
13
In addition, other Convention provisions address the administration of the criminal justice system as it applies to minors, prohibiting "cruel, inhuman or degrading treatment or punishment," 14 obligating signers to provide rehabilitative care, 15 and declaring that children who have violated (adult) penal laws should be "treated in a manner consistent with the promotion [of the] child's sense of dignity and worth, which reinforces the child's respect for the human rights and fundamental freedoms of others, and which takes into account the child's age and the desirability of promoting the reintegration and the child's assuming a constructive role in society." 12. Id. at art. 39l.
States Parties shall take all appropriate measures to promote physical and psychological recovery and social reintegration of a child victim of any form of neglect, exploitation, or abuse; torture or any other form of cruel, inhuman or degrading treatment or punishment; or armed conflicts. Such recovery and reintegration shall take place in an environment which fosters the health, self-respect and dignity of the child. Id.; See also id. at Preamble, which states, " [T] he child, by reason of his physical and mental immaturity, needs special safeguards and care, including appropriate legal protection." 14. Convention, supra note 8, at art. 37(a) ("States Parties shall ensure that: (a) No child shall be subjected to torture or other cruel, inhuman or degrading treatment or punishment.").
Id. at art. 40(4).
A variety of dispositions, such as care, guidance and supervision orders; counseling; probation; foster care; education and vocational training programmes and other alternatives to institutional care shall be available to ensure that children are dealt with in a manner appropriate to their wellbeing and proportionate both to their circumstances and the offence. 
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review of the treatment provided to the child and all other circumstances relevant to his or her placement."
19 Also, the Convention obliges States Parties to take appropriate legislative, administrative, social and educational measures "to protect children from the illicit use of narcotic drugs and psychotropic substances," 20 and "to protect the child from all forms of physical or mental violence, injury or abuse, neglect or negligent treatment, maltreatment or exploitation, including sexual abuse."
21
Protective measures to be taken by States include "effective procedures for the establishment of social programmes to provide necessary support for the child and for those who have the care of the child, as well as for other forms of prevention and for identification, reporting, investigation, treatment and follow-up of instances of child maltreatment . . . and, as appropriate, for judicial involvement."
22
In addition to the Convention, at least four other international documents address the circumstances and conditions in which children deprived of liberty must be held. The International Covenant on Civil and Political Rights, a treaty to which the United States is a party, provides that "the essential aim" of prison shall be "reformation and social rehabilitation," and directs States Parties to separate accused juvenile offenders from adults, and to accord juvenile offenders treatment appropriate to their age.
23
The disparate impact of juvenile transfer on minority youths also raises implications for the Covenant on the Elimination of All Forms of Racial Discrimination, another treaty to which the United States is a party.
24
secondary education, including general and vocational education, [and] make them available and accessible to every child.").
18. Id. at art. 31(1) ("States Parties recognize the right of the child to rest and leisure, to engage in play and recreational activities.").
19. Although the United States has endorsed the Convention, it continues to employ a punitive approach to juvenile justice.
25
Several reasons account for the United States' failure to take the international standards seriously.
26
First, it is not uncommon for countries that have ratified major children's rights treaties to also ignore their obligations.
27
Article Four provides an example of the qualified nature of the obligations assumed by States Parties to the Convention. By attaching the term "appropriate" to the measures a State is to undertake, the drafters provided a convenient rationale for any State inclined to ignore or give pro forma effect to its provisions. Like most human rights texts, the Convention is riddled with qualifying language and subjective terms that can be interpreted and applied in whatever manner a State Party chooses. Second, many nations nullify international treaties and agreements by narrowly interpreting their obligations and rights. 29. In re Gault, 387 U.S. 1 (1967) (holding that a minor before a juvenile court accused of behavior that may result in confinement has the constitutional right to confront and cross-examine witnesses and to be notified of charges, represented by counsel, and protected against self-incrimination).
30. Kent v. United States, 383 U.S. 541, 560-61 (1966) (holding that an alleged juvenile offender has the right to due process protection from judicial transfer to criminal court without a hearing, without effective assistance of counsel, and without a statement of reasons).
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affirmed procedural rights for juveniles in the United States, while other nations place greater emphasis on the unique interests and capacities of juveniles.
31
The Gault reforms arose precisely because of the tension between due process rights and the primacy of the child's best interests in the juvenile justice system. Fourth, juvenile crime is an area historically regulated by states. And although Congress has the power to enact legislation to implement the Convention, it has proven unwilling to use its treaty power to infringe state sovereignty.
32
Finally, reversing the current trend toward punitive measures is difficult because law and policy continue to be shaped by political crises resulting from extreme but rare cases involving juveniles.
33
The trend in the U.S. toward a more punitive jurisprudence of youth crime places the federal law and laws of most states in direct conflict with many of the human rights concerns expressed in the Convention.
34
Legislatures across the nation are currently debating a variety of laws and policies to "criminalize" delinquency, and this issue is revisited annually by Congress in legislation designed to "get tough" on youth crime. This past year, Congress has also passed legislation designed to criminalize delinquency, and has provided funds to facilitate state efforts to do the same.
35
The primary focus of these laws 31. Of course, the argument could be made that it is only by providing adequate due process rights that successful reintegration can be achieved. 
36
What happens to adolescents once placed in the criminal justice system and the potential violations of human rights that ensue is the focus of this essay. The pace of change, the severity of the new laws, the potential for unintended negative outcomes, and the empirical reality of adult punishment of juvenile offenders creates new urgency to these questions. Unfortunately, there has been little analysis of the comparative effects of statutes and administrative laws that relocate juvenile offenders to the adult court, and there has been virtually no research on the efficacy, impact and consequences of sentencing juveniles as adults. There also has not been a careful examination of the costs and benefits of "get tough" policies, in particular the mechanisms underlying the unintended consequences of "getting tough" on adolescents. Finally, there have been no efforts to reconcile the theoretical dimensions of the legal threshold of adolescence with theory and research on adolescent development and the natural history of adolescent criminality.
These issues are the focus of the four sections of this article. The first part discusses the tension between competing theoretical dimensions of the jurisprudence of adolescent crime in the context of the current mobilization to shift the threshold of criminal liability downward in age. Although waiver of juveniles to criminal court may signal the "end of childhood" for that offender, 37 theory and research on adolescent development suggest that the developmental process is far from complete with respect not only to antisocial behavior, but Congress that would broaden the categories of juvenile offenses and offenders eligible for transfer to the criminal court. In S. 254, 106th Cong. § 1302 (2000) ("Certain Punishment and Graduated Sanctions for Youth Offenders") calls for "graduated sanctions" that would require adult punishment after three successive juvenile crimes. This is akin to a "three strikes" law where transfer occurs after a juvenile reaches a threshold of prior offenses and offense severity. The bill provides fiscal incentives to the states, via block grants, to i mplement these provisions. Similar to S. 10 in the 105th Congress, S. 254 would also eliminate many of the current protections for separating minors from adults in jails and prisons housing adult inmates. more generalized transitions from adolescence to adult social roles and behaviors. In the second section, I assess the returns to crime control and to retributive justice in current efforts to increase punishment for adolescent offenders and to reduce crime. I review research comparing the punishment and recidivism rates of adolescent offenders adjudicated in juvenile versus adult court, research that includes studies with a variety of sampling and measurement conditions. The results suggest that the policy goal of increasing punishment for adolescent offenders through transfer to the adult courts has generally been achieved. However, utilitarian goals for reducing juvenile crime rates have not been achieved. Evidence has accumulated that increasing the certainty and severity of punishment for adolescents may in fact increase crime rates and heighten the same public safety risks that the legislation is intended to reduce. In the third section, these empirical results are contextualized in theories of adolescent development and criminology to locate the tension of iatrogenic effects with prevailing policies of retribution and deterrence. The fourth section discusses the implications of this theoretical tension for the jurisprudence of adolescent criminality, and for legal and social policy of the American trend to punish juvenile offenders as adults that will shape the theory and future of the juvenile court. This conclusion revisits the human rights dimensions
I. LEGAL AND DEVELOPMENTAL THRESHOLDS OF ADOLESCENCE
A. Theorizing Transfer Law and Jurisprudence The new waiver laws were designed to expand the number and kind of cases where transfer occurs, but this expansive objective was pursued using a wide variety of tactics. The various designs of the transfer "safety valve" will have very different impacts on both juvenile and criminal justice systems.
38
For example, should transfer standards be designed to facilitate a small number of cases-twenty to one hundred in a state system per year-or to produce two to three thousand? Both types of systems have been constructed. Should decisions be made principally on the juvenile's current charge or his prior record? Should general standards for transfer be made be made in legislation or should discretion be delegated to judges or prosecutors to decide? If discretion becomes the key to transfer decisions, who should be trusted with the power to decide? And on what basis? These are questions with constitutional, theoretical, and practical implications. They address issues as profound as the separation of powers on the one hand and theories of adolescent development on the other.
The principles that govern transfer out of juvenile court are one defining element of a theory of juvenile justice. One cannot know why juvenile court is the appropriate place for the hundreds of thousands of accused delinquents that the court sees without knowing what sorts of otherwise eligible cases are transferred out of the court's jurisdiction and why.
Theories of Adolescence and Theories of Juvenile Justice
Are the youngsters transferred to criminal courts no longer children in the eyes of the law as a result of that decision?
39
If so, why? If not, how should the continuity of childhood status be acknowledged in the criminal court? And should childhood status be decided on theoretical bases separate from culpability for criminal behavior? These turn out to be important questions about the boundaries of American adolescence. A juvenile court for the adjudication of delinquency has become a standard feature of the legal construction of the first half of adolescence all over the developed world. The exceptions to that practice should not only help us to discern the prevailing theories of juvenile justice but also theories of adolescence that form its larger context.
Humans are unique among primates in the extent of their dependence on an extended period of socialization and learning in order to acquire the competencies and capacities of adulthood.
40
The law has a lways provided special protections, or exemptions from punishment liability, for young persons who have not achieved those plateaus of adulthood.
41
After a period of flux, the common law settled on the chronological age of twenty-one to define the status of juvenile, without regard to individual characteristics such as physical maturity, education, experience, or developmental competencies for reasoning or comprehension.
42
The criminal law generally regarded a lower age of fourteen as the chronological threshold at which offenders were responsible for their actions. 
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Although states have legislated lower ages in recent years, the anomaly remains that a youth of fifteen cannot enter into a contract but is liable for punishment as an adult for violating the criminal law. The rule of different statutes for different contexts remains the norm. Being of legal age for responsibilities such as criminal punishment does not necessarily guarantee privileges or rights such as drinking, marriage, or operating a motor vehicle.
44
Some of these anomalies, such as permitting driving before age 18 but restricting drinking until age twenty-one, express the intent to grant privileges to young people while retaining residual control over their abuse of privileges that may endanger the larger populace. 
Amenability as a Socially Constructed Narrative
These new laws distort the one theoretical construct that historically served as the marker of the boundary: "amenability to treatment." Historically, the sole basis for juvenile court intervention was to correct the development of a child found delinquent, and the mechanism for delivering that help was to require treatment of youths and their families either in the community or in special institutions. Judge Julian Mack's classic statement of the original theory of the juvenile court suggested that the function of the court was: "not so much to punish as to reform, not to degrade but to uplift, not to crush but to develop, not to make [the delinquent] an offender but a worthy citizen."
46
Amenability was always the language through which waiver decisions were rationalized and justified, but it also was the language that justified a separate juvenile court. Amenability to treatment was one of the bases for removing cases to the criminal court; blameworthiness was not. But in its origins, the juvenile court failed to develop conceptual meaning, operational criteria, decision standards, or procedures for consistent application of amenability. Thus, there is no positive definition of amenability; we only know who is not amenable. Accordingly, we rarely know the real reasons why decisions to transfer are made. It assembles under the umbrella category of nonamenability, a miscellaneous collection of situations. Thus, the term amenable has lost any distinctive conceptual meaning. The label will be applied whenever the result must be achieved.
Moreover, these ideas change over time. Since amenability is 521, 527-28 (1950 simply the language usual to describe the exclusions, the content and interpretation of amenability have c hanged over time to reflect prevailing norms about crime, children, and the juvenile court itself. Waiver was the escape hatch for expulsion of adolescents who did not fit the contemporary vision of the juvenile court.
47
B. The Legal Border The past decade has seen every state adopt one or more statutory strategies to increase the number of adolescent offenders whose cases are relocated to the criminal court.
48
Some states have simplified procedures for judicial waiver, others have expanded the number of cases eligible for judicial waiver, and still others have reassigned the burden of proof for denying waiver from the prosecution to the defense counsel.
49
In some states, legislatures have excluded specific offenses from juvenile court jurisdiction. Others permit prosecutorial choice of forum between concurrent jurisdictions. Such shifts in the allocation of decision-making authority also reflect contemporary notions regarding the tensions between the judiciary and the prosecutorial function.
50
While retaining the traditional boundaries of juvenile court jurisdiction, other states have taken steps to make the conditions of confinement harsher: mandatory minimum terms of secure confinement, mandated confinement in secure settings, and recently, confinement in adult institutions. Several states have adopted "blended" sentencing schemes, allowing for the transfer of adolescents to adult institutions when they reach age eighteen. Choosing the criteria for "adulthood" reflects tensions in sentencing policies between retribution and rehabilitation as well as questions about culpability (criminal liability), competence to stand trial, and the risk of continued criminality versus behavioral change.
51
These developments reflect the presumption in law and policy that 47 those who commit crimes that are remanded to the criminal court, or even those who are charged with such crimes, are fully culpable for their acts. This legal threshold clashes with both emerging empirical evidence on the immaturity of adolescents with respect to both their ability to make informed and nuanced judgments about their behavior and their moral development.
52
By ignoring these indicia of culpability, the new transfer or waiver policies offend the common law doctrine of incapacity. The modern expression of the common law "infancy defense" states that children lack capacity to form intent to commit crimes below the age of fourteen.
53
Recent research suggests that this incapacity persists through much of adolescence, with juvenile and adult capacities converging not until age 16 or beyond.
54
Capacity is a prerequisite of "intent," or mens rea, and is the essential element of culpability:
[M]ens rea is the state of mind required to commit a blameworthy act. The concept of legal responsibility, or the capacity to have a culpable state of mind overlaps, in part, with mens rea. Unless the accused has the capacity to be culpable, it is impossible for him to maintain the specific mental state, or mens rea, required for commission of a criminal offense. Legal responsibility may be viewed as a fundamental pre-requisite to the existence of mens rea. . . . . Legal responsibility focuses. . .on whether the accused's deficiencies of judgment distinguish him from others in society such that we do not expect him to comply with the law.
55
Accordingly, for children accused of crimes and considered for prosecution as an adult, this determination requires a broader inquiry than simply a mens rea analysis, and explicitly points to developmental factors that surround the border between juvenile and criminal court, and that may bear on the ability to form criminal intent. Courts have typically focused on factors such as the child's understanding of the consequences of his act and his ability to act autonomously in determining whether an "infancy defense" is appropriate.
56
Recently, courts also have considered adolescents' capacity for impulse control.
57
Criminal law also assumes that offenders make rational, autonomous and that culpability or blameworthiness is reduced when adolescents are not rational, autonomous decision makers.
59
The legal theory of modern transfer policy-that children are blameworthy for specific offenses at specific ages well below the legal age of majority-is disputed by the fact of immaturity among adolescent offenders. "The evidence from developmental psychology challenges the account of adolescence offered by the modern punitive reformers who generally do not accept that relevant differences exist between youthful and adult offenders."
60
Adolescents' decision-making processes differ from adults, 61 and their immaturity compromises their ability to weigh the costs and benefits of, and potential consequences of, criminal acts.
62
In Eddings v. Oklahoma, 63 the U.S. Supreme Court affirmed that the law views adolescents as different intellectually and emotionally from adults. These differences translate into a jurisprudential and decisional paradigm about the selection of a judicial forum, according primacy to their diminished experience, perspective, and judgment. Recent policies that have redrawn the boundary between juvenile and adult court sharply depart from both these jurisprudential foundations and also the weight of modern scientific evidence.
C. Punishment Perspectives
Theory and law may be less important in the current debate on the boundary of juvenile justice than two separate but politically confounded concerns with punishment. The first involves the problem of the implicit reduction in culpability for adolescents in the juvenile court, and the attendant discount for adolescents punished as juveniles. Serious crimes committed by young offenders may reflect developmental deficiencies in autonomy and social judgment, suggesting a reduction in their culpability and, i n turn, their punishment liability.
64
But the principle of penal proportionality would require more severe punishment than that available in the juvenile court.
65
There are some crimes committed by adolescents for which the most stringent juvenile court punishments require punitive responses beyond the limitations of the juvenile court, punishments that fall far short of the normative demand for punishment for such crimes regardless of the age of the offender.
66
Recent revisions of the law are expressions o f the primacy of penal proportionality over reduced culpability of adolescent offenders. In this view, the traditional preoccupation with rehabilitation in the juvenile court, with its limitations on punishment liabilities, deprecates the moral seriousness of crimes and offers inadequate retribution.
67
The second is the utilitarian concern with public safety. Critics of the juvenile court question whether the juvenile court can either rehabilitate chronic and violent young offenders at all, or if it can do so while simultaneously protecting public safety.
68
Citing rising juvenile crime rates beginning in the 1970s, they contend that criminal court sanctions provide greater community protection and more effectively deter future crime.
69
Ultimately, for those who view the debate from this perspective, the controversy about jurisdiction for adolescent offenders is part of the more general question about the relative efficacy of juvenile versus criminal court interventions.
Supporters of the juvenile court argue that youth violence is a transitory adolescent behavioral pattern that, for most adolescents, is unlikely to escalate into more serious or persistent crime. 71. There is overwhelming evidence that most adolescents are unlikely to sustain juvenile crime beyond their teenage years given opportunities for change via natural maturation or through the benefits of effective intervention programs. See, e.g., the "disfiguring" punishments of the adult courts. That is, they argue that adolescent offenders can benefit from the treatment services of the juvenile justice system. These services reduce juvenile criminal behavior through developmental processes and therapeutic interventions, which pose minimal threat to public safety and allow juveniles to avoid both the lasting stigma of a criminal conviction and the trauma of adult punishment.
Although championing a rehabilitative regime whose e mpirical foundations are suspect, proponents of juvenile court interve ntion do not accept the criticisms of rehabilitative programs. They argue instead that weak evaluation research or poor program quality mask the natural strengths of juvenile corrections.
72
II. EMPIRICAL REALITIES OF CRIMINALIZING DELINQUENCY
Lack of empirical information has not deterred legislators from changing the boundaries of juvenile and adult court. There is little information on the comparative advantages of juvenile versus criminal court jurisdiction on either increasing the severity and likelihood of punishment, or on rates of recidivism. Controlled studies comparing sentencing patterns in juvenile and criminal court are rare. Studies comparing the crime control benefits of criminalizing delinquency are even rarer. The available evidence provides a less than convincing case for either penal proportionality in adult sentencing of juvenile offenders, or in the utilitarian advantages of lower crime rates for adolescents whose cases are relocated to the adult court. Criminal Court for juveniles charged with violent crimes. They found that sanctions were no more severe in criminal court, and in many cases were actually less harsh. While Roysher and Edelman followed samples of offenders, Professor Simon Singer 75 used aggregate data on counties across New York State to arrive at much the same conclusion. James Howell and colleagues (1995)
A. Penal Proportionality
76 similarly found that youthful offenders (eighteen to twenty-five years of age) confined by the California Youth Authority for violent offenses were actually incarcerated longer than juveniles or adults sentenced to the (adult) Department of Corrections for the same crimes. Comparing case outcomes in three different jurisdictions, Peter Greenwood and his colleagues 77 found no evidence of a "leniency gap" for young offenders adjudicated and sentenced in criminal courts in three. Cary Rudman and his colleagues 78 found that sanctions in juvenile and criminal court for juveniles charged with violent crimes in five urban court jurisdictions were equally certain, but juveniles waived to criminal court received harsher sanctions because there was no age limitation on sentence length for adult offenders. Professor Margaret Bortner
79
, examining a broader offense range in the Maricopa County (Phoenix), Arizona courts, found that juveniles do not receive longer sentences from the criminal court than they would from juvenile court. She found that juvenile court officials viewed the waiver (remand) Singer also found wide differences in the selection of jurisdiction for juvenile offender cases, with judges often electing to use the "transfer back" provisions to return J.O. cases to the juvenile (Family) court. Variation in the return rates was attributable to bureaucratic variation, differences between courts in local cultural norms regarding juvenile crime, geographic and structural variation between counties, the criminal courts' working group structures as tightly or loosely coupled systems, the severity of juvenile offender cases in the overall stream of cases, discretionary decision making that assigns varying weights to family and other social characteristics, and practical fiscal considerations. process as a legal mechanism for staving off criticisms of the entire juvenile justice system. Some studies (e.g., Thomas and Bilchik,
80
Houghtalin and Mays
81
) found that juveniles are treated more severely when sentenced in criminal court than juvenile court. Not only do the studies find that sanctions are harsher, but case attrition for juveniles in criminal court is actually lower than for adults. However, like other studies, the samples of juveniles in criminal court in these studies are selective and skewed toward more serious offenses based on prosecutorial screening (for concurrent jurisdiction cases) and judicial waivers. These processes occur in British courts as well.
82
There, Crown Court judges were reluctant to impose more severe sanctions in remanded cases involving youth ages fifteen to twenty-one convicted of "indictable" (i.e., felony) offenses.
Results
83
Approximately thirty percent of the transferred cases were sentenced to state prison, most for periods of one to five y ears, compared to 20% in the juvenile court. Moreover, average incarceration terms of three months were far lower for adolescents in juvenile corrections placements compared to prison sentences imposed on transferred cases by the criminal courts.
84
Research in the Hennepin County (Minneapolis), Minnesota juvenile court included all juveniles (n=330) from 1986 to 1992 against whom prosecutors filed during a reference (waiver) motion.
85
More than two in three (n=215, 65%) were waived to the adult court. Of those retained in the juvenile court, more than half (54%) were sentenced to some type of long -term juvenile correctional facility, and an additional 20% to some type of juvenile short-term local residential program. Most (82%) of the waived youths were sentenced to a local (jail) or state (prison) correctional institution. But the criminal courts also stayed the incarceration terms of virtually all youths sentenced to local jails. Among convicted youths, the incarcerations were still higher, even after c ontrolling for offense severity. The authors conclude: "[a]lthough the waiver process selects youths on the basis of seriousness, the differences in the rates of dismissal, conviction and incarceration between the two systems are striking."
86
Sentence lengths for incarceration in the Minnesota study also were longer for youths sentenced in the criminal court, but only for "presumptive" offenses.
87
Adolescents waived and convicted on presumptive sentences received average incarceration sentences of 966 days compared to 266 days for adolescents retained in the juvenile court.
88
For non-presumptive offenses, adolescents in the juvenile court received longer sentences (182 days) compared to waived cases (134 days). Non-presumptive cases were more likely to involve nonviolent crimes.
A third controlled study compared matched samples of (n=810) offenders charged with armed robbery or burglary offenses, ages fifteen to sixteen, in adjacent counties in two states where youths of similar ages and charges are sanctioned in different court jurisdictions.
89
Cases selected from two counties in southeastern New York were filed in the criminal court, and cases from two counties in northeastern New Jersey were filed in the juvenile court. 88. However, for adults, these averages included sentences in local jails and state prisons. For offenders charged with presumptive offenses in criminal courts, prison sentences were ordered in more than half (51%) of the cases, with a median length of 1,459 days. Most non-presumptive cases in criminal courts were sentenced to local jails, where the maximum possible sentence is 365 days. more likely to be convicted in criminal court; there were no differences for offenders charged with burglary. Among those convicted, incarceration sentences were more likely in the criminal court for both charge categories. Nearly half of the cases involving robbery charges in the criminal court (46.4%) were sentenced to prison or jail, compared to 18.3% in the juvenile court. A similar trend was found for burglary cases: 46.5% received incarceration sentences in the criminal court, compared to 23.8% in the juvenile court. However, sentence lengths for incarcerated offenders did not differ significantly, either by charge or court jurisdiction.
91
Recent efforts to criminalize delinquency have sought in part to reduce the perceived punishment gap between juvenile and criminal courts. At least for the most serious crimes committed by adolescents, imposing harsher punishments expresses normative views of the moral obligations of penal proportionality in setting the punishment costs, and obviates any discount in punishment based on theories of diminished culpability or immaturity of adolescents.
92
Three recent studies suggest that intentions may exceed implementation when it comes to closing the punishment gap. Under three different sorting mechanisms for placing adolescent offenders in the criminal court, adolescents convicted in the criminal court were more likely to be incarcerated, net of offense and offender variables, than youths adjudicated in the juvenile court. While incarceration is more likely for youths tried as adults, the length of punishment is no different on either side of the jurisdictional divide.
(1993).
91. See Comparative Impacts, supra note 89, at n.9. Similar to the Florida and Minnesota studies, precise incarceration terms were difficult measure. To measure actual sentence length for incarceration sentences, the time served was estimated as one-third of the term of commitment. This estimate was based on aggregate data on length of stay in New Jersey Department of Corrections juvenile facilities for 1981-1983. It included commitments of up to thirty-six months or age nineteen for state training school, and forty-five days for remand to local juvenile detention centers for post-adjudication i ncarceration. In New York, sentences to either Department of Corrections facilities or commitments to Division for Youth facilities (as Youthful Offenders) were stated with minimum and maximum terms. The minimum sentence was used to calculate sentence length. This again was based on length of stay information provided by the New York State Department of Corrections for inmates received in 1981-1983 who were less than nineteen years of age. Additionally, sentences were standardized within the sample for both maximum time and time served, providing a correction for inter-state differences in paroling and early release practices. B. Substantive Punishment However, while incarceration terms may not differ meaningfully, substantive punishment of adolescents in adult corrections may be far harsher than punishment as a juvenile. The distinctions between adult and juvenile corrections facilities are evident in both overt and subtle ways. Although remedial programs may be found in many prisons, adult correctional facilities emphasize retribution and control. Correctional staff wear uniforms and are referred to as "correctional officers." Adult prisons also carefully distinguish staff involved in remedial programs, such as education and counseling, from custodial staff.
In c ontrast, most juvenile corrections facilities integrate remediation of social deficits and behavioral problems with custody and control.
93
Juvenile corrections staff use the terminology of remediation. Titles such as "social worker" or "counselor" are used, unlike the "correctional officer" (or "CO") titles of guards in adult prisons. Furthermore, uniforms are uncommon in juvenile institutions.
The difference between juvenile and adult institutions has been characterized as a "treatment-custody dichotomy." 94 However, efforts to close a leniency gap are more focused on the length of punishment, not the conditions. But harsher conditions may often be an ancillary consequence of sentencing juveniles as adults. A study by Martin Forst and colleagues is one of the few studies of the "treatment-custody dichotomy" that compares the experiences of adolescents incarcerated as juveniles with a matched sample incarcerated as adults.
95
In interviews with fifty-nine youths in juvenile corrections facilities and eighty-one adolescents in state prisons, the juvenile corrections sample more often reported staff as helpful in controlling behavior and achieving personal goals.
Using scales of four dimensions of remediation climate, 96 r espondents in juvenile facilities reported a significantly higher orientation toward remediation compared to respondents in state prisons.
97
Placement of adolescents in adult corrections facilities also exposes them to high levels of violence.
98
Adolescents in adult institutions have a relatively low and weak position in the social hierarchy of prison, and physical vulnerability to attack accompanies their low status.
99
In the Forst et al. study, the state prison group reported higher rates of physical assaults by staff and inmates: rates of sexual victimization were nearly five times higher for youths in state prisons (8.6%) compared to youths in training schools (1%).
100
These hidden dangers are unintended consequences of legislative efforts to close the leniency gap.
C. Returns to Crime Control
The utilitarian perspective on criminal sanctions for adolescents invokes the framework of deterrence.
101
Common sense guides the deterrence doctrine: most individuals would rather avoid prison and accordingly are discouraged from criminal behavior.
102
Yet, despite a growing body of literature on general deterrence, there has been almost no research on the general or specific deterrent effects of criminal court sanctions for adolescent offenders.
General deterrence is the threat or imposition of sanctions on one person to demonstrate to the broader public the expected costs of criminal acts. General deterrent effects depend on the probability that offenders view their behaviors as likely to be detected and punished. General deterrence also depends on the perception by offenders that the punishments will be severe (Piliavin, Gartner, Thornton and Matsueda 1986; Nagin and Paternoster 1991). That is, the threat of punishment will regulate perceptions of crime costs and the marginal gains from crime opportunities.
103
Specific deterrent effects result from
122
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experiences of punishment costs (pain or deprivation of liberty), and offenders will choose not to pay that penalty or cost again.
104
Professors Franklin Zimring and Gordon Hawkins, in their seminal work on deterrence, point out that specific deterrence requires social actors to rationally calculate the costs and benefits of crime, a notion that Akers has explicitly linked to social learning processes.
105
Ultimately, the deterrent effects of sanctions depend on their perceived certainty and severity. This is commonly referred to as perceptual deterrence.
106
Both general and specific deterrence frameworks also suggest that individuals will commit fewer crimes if they perceive that the benefits of compliance outweigh t he punishment costs of legal sanctions. However, the salience of these societal benefits depend on the individual's access to material and social rewards, as well as the premium the person associates with those rewards. The availability of these rewards varies across communities, reflecting variation in local labor markets and other economic conditions. In other words, specific deterrence is likely to depend on the individual actor's social context and prior e xperiences to calculate the opportunity costs of legal behavior, the pe rceived costs, and likelihood of punishment, and the marginal benefits of illegal monetary gains. Accordingly, legal punishments may interact with both an offender's human capital 107 and with the social context of his or her daily interactions, to produce or inhibit deterrent effects.
There has been little systematic research comparing the deterrent effects of juvenile and criminal court sanctions on recidivism of adolescent offenders. Typically, these studies compare samples of youths transferred from juvenile to adult jurisdiction within a single jurisdiction, introducing sample selection biases that confound comparisons of the two types of proceedings and sanctions. Others compare offenders from different jurisdictions, introducing important contextual influences that interact with the deterrent effects of punishment.
108
Only three studies have systematically compared (1990 In the Minnesota study, 58% of the transferred youths committed new offenses within two years of conviction, compared to 42% of the youths retained in the juvenile court, a statistically significant difference.
109
Offenses were more serious among the waived sample: over 85% were convicted of felony offenses against persons or property, compared to 63% of the waived sample. The frequency of new offenses was higher for the waived sample as well. The analysis did not control for the sorting process used by prosecutors to refer juveniles for transfer to the adult court. Accordingly, the transferred population had substantively different and more serious prior incarceration records compared to the retained youths, in terms of both prior offenses and failures in prior treatment efforts.
110
Thus, prosecutorial selection in this case may serve as a proxy for criminal propensity, and the differences between the samples may reflect more about that propensity than the differential effects of court jurisdiction. But two other possible explanations are offered for the elevated recidivism rates of the criminal court population: socialization to criminal norms and learning criminal skills in adult correctional institutions, and therapeutic returns of juvenile corrections interventions. This explanation is consistent with other studies that illustrate differences in substantive punishment between juvenile and adult corrections.
111
The Florida study shows a similar pattern of higher offending rates for youths transferred to the adult court.
112
This study used a case matching procedure to control for the selection and sorting processes that allocate adolescents to the juvenile or adult court. Cases were matched on seven criteria: (1) most serious offense for which the transfer was made, (2) the number of counts included in the bill of information for the committing offense, (3) the number of prior referrals to the juvenile court, (4) the most serious prior offense, (5) age at the time of the committing offense, (6) gender, and (7) race (coded dichtomously as white or non-white). The matching process is critical to the validity of statistical inferences of sample differences that exclude selection bias. variables, but transfers including matches for race were less successful. Only two-thirds of the white transfers could be matched to white nontransfers, and only about half of the non-white transfers could be matched to non-white nontransfers.
114
When the race criterion was relaxed, successful matches were obtained in 92% of the cases.
Recidivism rates were far higher for transferred cases within the first three years following conviction: 30% of the transferred youths were rearrested, compared to 19% of the juvenile court sample.
115
But in a seven year follow-up, rearrest rates were comparable for the two groups: 42% of the transfers were rearrested, compared to 43% of the juvenile court sample.
116
The difference in long-term recidivism rates was not significant. However, differences for specific offense types were evident. Recidivism rates were higher for nontransferred felony property offenders; there were no differences for cases involving felony violence. For all other crime categories, rearrest rates were higher over the longer follow-up period for transferred cases.
117
Using multivariate analysis to control for the matching criteria, there was a weak but statistically significant effect of transfer on rearrest: after controlling for offense and offender characteristics, transferred cases were 1.59 times more likely to be rearrested over the follow -up period.
118
Analyses of time to first rearrest showed that rearrest risks were higher for transferred cases during the first 1,500 days of the follow-up period, but the risks were no different thereafter.
119
Using survival analysis to characterize differences in the time to rearrest, and controlling for offense types, transferred cases were more likely to be rearrested over the follow-up period for all offense types except property offenses. The authors conclude that, similar to the short-term followup, this longer-term follow-up showed that "transfer was more likely to aggravate recidivism than to stem it."
120
The natural experiment comparing adolescents from New York and New Jersey produced similar results.
121
In this study, recidivism rates were computed for adolescent felony offenders adjudicated in juvenile court in New Jersey with matched cases sentenced in the adult court in New York. For robbery offenders, rearrest rates were higher for cases adjudicated in the criminal courts (chi-square = 6.757, p < .009).
122
However, rearrest rates did not differ for burglary offenders by court jurisdiction. The pattern for reincarceration was similar. Robbery cases in the criminal court cohort were reincarcerated more often (56.2%) than the juvenile court robbery cohort (40.9%) (chisquare = 16.56, p < .001).
123
There were no significant differences in reincarceration rates for burglary offenders.
The annualized rate of rearrest offending was c omputed for offenders with at least one rearrest (for a new criminal violation).
124
Differences between juvenile and criminal court cases mirrored the patterns observed for other crime indicators. There were significant differences in rearrest rates for robbery offenders in criminal court compared to robbery offenders in juvenile court (2.85 rearrests per year at risk versus 1.67 rearrests per year at risk) (F=11.24, p < .001). There were no significant differences in the rates for burglary offenders by court jurisdiction.
125
Another comparison examined the number of days until rearrest. This measure, called failure time or survival analysis,
126
showed that for robbery offenders in the criminal court, rearrests occurred at an average of 457 days after first release to the street, compared to 553 days for robbery offenders in the juvenile court (F=4.662, p < .05). For burglary offenders, there was no significant difference between juvenile and criminal court cases. A Cox regression model was used to assess the effects of court jurisdiction and sentence length on the hazard of rearrest within three years of street time, controlling for the effects of case (offense and offender) characteristics.
127
The parameters showed that the hazard of (or risk of) rearrest was 29% lower for adolescents 122. Id. at 92. 123. Id. at 93. 124. The re-offending rearrest rates were calculated by annualizing total arrests over the time at risk during the follow-up period. Time reincarcerated was excluded from the re-offending "window." Incarceration times for subsequent convictions were determined using the same procedures for calculating minimum sentences. Suspended sentences were not included in the calculation of subsequent incarceration times. Sentences to time served were estimated by computing the interval between the rearrest date and the sentencing date for the rearrest event. Id. at nn.15-16.
125. See Fagan, supra note 31, at 93.
PETER SCHMIDT & ANNE DRYDEN WITTE, PREDICTING RECIDIVISM USING SURVIVAL MODELS (1989).
127. Hazard models estimate the probability that an individual will fail during a given time period. Hazard analyses simultaneously estimate the likelihood of two dimensions of recidivism: its prevalence during a given time period, and the interval until rearrest occurs. The Cox procedure permits testing of specific hypotheses by including covariates in the model and testing for their significance against a model with no predictors. sentenced in the juvenile court compared to criminal court cases, after controlling for sentence length.
128
When specific types of rearrest were considered, the same comparative advantage was observed for juvenile court sanctions for violent offenses, for other felony offenses, and for misdemeanors. Only for drug offenses did the model show a comparative advantage for criminal court punishment.
129
Finally, tests of interactions of sentence length by court jurisdiction yielded no significant effects.
130
Thus, the comparative advantage of juvenile court sanctions in controlling crime among adolescent felony offenders seems to reflect its unique correctional context, and is independent of the length of punishment. The substantive dimensions of punishment in adult correctional facilities offers an important clue to explaining the increase in crime propensity among adolescents that follows punishment as an adult and with adults. Increasing the length of confinement offers no return to crime control for this population. Moreover, punishment in the adult correctional system seems to raise the risk of rearrest, an iatrogenic effect that contradicts the predictions of deterrence theory. There is a consistent pattern of higher rates of criminal offending among adolescents punished as adults compared to adolescents punished as juveniles.
131
These results were obtained across a range of sampling and measurement conditions, and the effects were identified using different analytic methods. Whatever the symbolic gains from sentencing adolescents as adults, these gains are discounted, if not reversed, by the increased public safety risks of substantive punishment of juveniles as adults.
D. Summary
Reviewing two decades of research on transfer, Professor Donna Bishop condemns the "recent and substantial expansion of transfer" as harmful and ineffective.
132
Two decades of legislative activism have sharply increased the number of juveniles prosecuted as adults and sentenced to adult criminal punishments. Many of them are below the age of 17, had no history of violence that would pose a public safety threat, and were convicted of nonviolent or misdemeanor crimes.
133
The i ncrease in transfer has disproportionately affected minority youths, well in excess of their contribution to the population of adolescent offenders.
134
The weight of empirical evidence strongly suggests that there are no general deterrent effects of increasing the scope of transfer on the incidence generally of serious juvenile crime.
135
Nor are there marginal specific deterrent effects on offending rates of youths transferred to and sentenced in the adult court.
136
In fact, Bishop shows that in two studies, juveniles prosecuted as adults had higher rates of rearrest for serious felony crimes such as robbery and assault, were rearrested more quickly, and were more often returned to incarceration.
137
The broad reach of new transfer laws and policies captures both those whose crimes and reoffending risks may merit harsher punishment, but also many more who are neither chronic nor serious offenders, pose little risk of future offending, and who seem to be damaged by their exposure to the adult court. Whatever the gains of short-term incapacitation, they are more than offset by the iatrogenic and toxic effects of adult punishment for the larger group of adolescent offenders.
III. DEVELOPMENTAL INSIGHTS
In this section, we begin the search for explanations of the elevated risks of adolescent crime following harsher punishment. We apply our understanding of the contrasting incarceration experiences of adolescents in these two punishment contexts to theories of criminal theories of adolescent development are applied here to explain the diverging developmental trajectories of adolescents adjudicated and punished under starkly different conditions. We find the explanation for the elevated risks of crime and incarceration following adult punishment in the tension between theories of adolescent development and theories of deterrence and retribution.
Many developmental theorists locate antisocial behavior as part of a normative developmental pattern that desists over time as adolescents enter adult developmental stages.
139
Most juvenile offenders stop their patterns of offending, including most who engage in violence during adolescence.
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The juvenile court incorporated this perspective on adolescence as a changeable developmental stage in the jurisprudence of the juvenile court, where adolescent offenders were developmentally incomplete. As noted earlier, Judge Julian Mack's classic statement of the original theory of the juvenile court suggested that the function of the court was ". . . not so much to punish as to reform, not to degrade but to uplift, not to crush but to develop, not to make [the delinquent] an offender but a worthy citizen."
141
Thus, whereas the early juvenile court assumed that some correction was needed to redirect adolescents away from criminality and into pro-social adult behaviors, modern developmental theory suggests that the cessation of delinquency itself is a normative process, regardless of the actions taken by a juvenile court or any other social institution.
142
Prior research on correctional interventions for juvenile offenders confirms that rates of offending decline over time, and the marginal differences in re-offending rates across correctional contexts reflect differences in the strength and integrity of the interventions. 143 However, there is less agreement on the mechanisms that underlie reductions in the rate of offending during late adolescence, or its cessation by the time most adolescents reach early adulthood. The assumption of adult social roles, with their accompanying increase both in social control and stakes in conformity, provides one explanation for desistance.
144
Changes in the daily routines of adult life decrease the influence of peers while substituting the informal control of adult social networks.
145
Psychosocial development, including moral development, improvements in cognitive appraisals, and enhanced reasoning and judgment, are intrapsychic factors that may promote desistance.
146
These factors include the development of cognitive capacity and competencies including risk perception and preference, social judgment, and temporal dimensions of decision-making.
147
Attainment of autonomy and independence are benchmarks of adolescent development that reduce motivation for offending once adult social status is reached.
148
Professors Elizabeth Scott and Thomas Grisso conclude that "the fact that delinquent behavior desists for most adolescents as they approach adulthood suggests that criminal conduct . . . is associated with factors peculiar to adolescence."
What is it, then, about adult punishment that disrupts these A. Developmental Deficits Youths sentenced as adults are incarcerated during critical developmental transitions from adolescence to adulthood. Adolescence is a time of stressful development, marked by changes in both physical appearance and social status. It is a developmental period characterized by physical stress, weak coping skills, tenuous identity and self-image, and high vulnerability to emotional trauma.
149
It is a prolonged period, beginning with hormonal changes and ending nearly a decade later with the transition to adult social roles, often involving work outside the home.
Adolescence is marked by a series of social transitions, including entry into junior high school and differentiated school tasks, increasing use of the peer group as a critical reference group for exploration of social roles, exploration of opposite-sex relationships, and changing relations with parents and other adults. Adult expectations of teenagers are changing just at the same time that the adolescent's perceptions of himself or herself are undergoing basic changes.
Additionally, this stage of development marks a time of pursuit of some universal goals of adolescence: social affiliation, mastery, social identity, and autonomy.
150
The daily routines of adolescent development occur primarily within the specific contexts of neighborhood, family, school, and peer group. Apart from family, social interactions occur mainly among groups of similarly situated children within schools or neighborhood peer groups.
Incarceration as an adult skews the social networks and contexts where adolescents experience this phase of development. Most adolescents pass this transitional period in mixed company. Though their s ocial interactions are dominated by peer networks, later adolescence is marked by increasingly frequent contacts with adults. Incarceration as a juvenile is usually of shorter duration, and contact with a diverse population of adults is restored upon release. During longer stays in adult prison, social networks are proscribed and limited to prison inmates of the same age or older, within institutional cliques, and occur for longer periods of time.
The social organization of prison life is a culture organized by older inmates and regulated through violence and exploitation.
151
The interaction of adolescent developmental status with the rules of this context can reinforce violent behavior, both within the institution and upon release. The social position of adolescents in correctional institutions limits the ways that they can gain social status and social identity that is critical to the developmental period of late adolescence.
152
Social status inordinately depends on one's position within social hierarchies, and for males those hierarchies are often established through manifestations of physical power or fighting. The continual demand for personal "respect," coupled with limited ave nues by which to attain it, sets up conflicts that are often resolved through fighting, a convenient pathway to high status.
Other dimensions of social development may be skewed in adult prison. The quality and availability of services for adolescents in adult institutions compares poorly with the conditions of confinement in juvenile institutions. attributional biases, aggressive scripts, and normative beliefs that validate aggression.
162
The increased dosage of violence exposure in adult incarceration, for example, proscribes the number of scripts that are available for learning and adaptation, establishes a normative developmental context for the internalization of violent and antisocial scripts, and provides daily affirmation for the validity of hostile attributional bias in social interactions.
163
Adolescents incarcerated as adults have greater risk of violence victimization, both directly and vicariously.
164
This exposure skews both affective (emotional) and cognitive (scripts) dimensions of development. While juvenile institutions are hardly safe havens for adolescents, there is a measurably greater dosage of violence for juveniles incarcerated as adults. Longer sentences for adolescents in adult courts result in chronic rather than acute violence exposure.
165
And, exposure to violence while incarcerated can compound antecedent violence exposure experiences. Major life events, such as violence victimization as a younger adolescent before incarceration, may be distal events in current social and emotional functioning, but they may exert a powerful proximal impact by aggravating current stress and violence exposure.
166
Moreover, the absence of social support mechanisms in adult incarceration facilities increases the risk of maladaptive reactions, #2 ). Adolescents employ "scripts" as part of a strategy of "impression management" to gain status and dominance in potentially violent transactions. For example, in street code, displays of toughness are directly related to reputation building, offering a deterrent value necessary to avoid continual attacks from other males seeking to build their own reputations. These are "scripts" of survival in milieus where violence is normative. Scripts are learned and reinforced within specific social contexts, such as street scenes or, equally likely, prison cliques. "Context" is a social setting that serves several purposes: providing a stage where events play out for public consumption, creating expectations of specific behaviors given specific situations, providing a regulatory structure for behaviors (setting social costs and returns), and providing opportunities for specific forms of interaction that may lend themselves to violence or peaceful behavior. The latter might refer to physical spaces such as prisons, or social spaces such as streetcorner groups. The development of scripts, the processes of decision making, and the social definitions of conflict and other functions served by violence, form in such specific social contexts. These contexts shape normative definitions, imperatives or expected behaviors, costs and rewards of violence. including aggressive responses that mirror the violence in everyday prison life.
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Compared to adolescents in juvenile programs and services, adolescents incarcerated as adults are immersed in inmate cultures of violence, where violence provides tangible returns including status, protection, and material goods or services.
168
Gangs are a controlling force in prison life, and they trade material goods and human services, in an informal economy regulated by violence.
169
Affiliation often requires a strategic choice based on both status and safety concerns.
Similar to socialization deficits, immersion of adolescents in adult correctional settings may produce several developmental deficits. One deficit results from the absence of social support mechanisms to mediate the effects of chronic violence exposure. Without both emotional support and contextual mediators, violence exposure produces distortions in cognitive and emotional development that may elevate later aggression. Narrow contexts of choice of behaviors may produce a restricted range of choices in other social contexts following prison release. A second deficit consists of the attenuation of identity formation, the conflation of violence with masculinity and social identity, and the internalization of violence norms.
170
A third is the attenuation of forms of internal behavioral regulation. Although weak regulation of anger and violence may have led to incarceration, these antecedent conditions are internalized and unchecked during prolonged periods of violence exposure and practice in the absence of the influence of other models of control. . Socially generated stress is an important organizing principle for children's exposure to violence primarily because of its broad association with a wide array of adaptive behaviors and mental and physical health disorders. When severe stress is experienced as a life event, such as violence exposure, an individual is motivated to reduce the discrepancy between negatively perceived aspects of the environment and his or her own personal requirements. This goal is achieved either by adapting to the environment or exerting control over it. Whether control or adaptation occurs depends on both the change potential of the physical or social environment (which is quite low for an adolescent in prison), or the individual's own perceived control over environmental events (again, low for adolescents in prison). 
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C. Economic Disenfranchisement
The link between unemployment and crime is mediated for many adolescents by their involvement in the legal system during early adolescence.
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Several studies focus specifically on the negative effects of incarceration of adolescents on future employment.
172
In general, the impact of a criminal conviction during adolescence creates collateral disabilities that have severe and compounding adverse effects on the employment and recidivism outcomes of minority adolescents as they enter adulthood.
173
In addition to economic disenfranchisement, a felon is disqualified from jury service, 
179
Not only does disenfranchisement disproportionately affect young African American males, it severely reduces their ability to influence these policies.
The result of legal sanctions during adolescence, especially jail or prison, seems to lead to a de facto exclusion from legal work and heightened prospects for re-offending and re-incarceration. Sampson and Laub claim that, "job stability is central in explaining adult criminal system. There may be differences in the quality of services and programming, with less attention to the development of human capital in preparation for adult roles. There may be differences in the "prisonization" of adolescents based on differential exposure to adult inmate cultures. Or, there may be differences in the rates of victimization and exposure to violence, with adolescents in adult confinement facing higher rates of physical and sexual assault, increasing their risks of subsequent violent behavior. 185 Finally, the cumulative or interactive effects of these factors may influence developmental outcomes and behaviors following incarceration.
IV. ALLOCATING HARM: PUNITIVE NECESSITY AND PUBLIC POLICY
Sorting through the noisy debates on judicial forum for adolescent offenders, two messages are consistently louder than others. First, legislators claim that adolescents who commit serious crimes are as culpable for their crimes as any adult.
186
In other words, when a person reaches a certain threshold of crime severity at a particular age, there is no culpability discount that attaches to age. Of course, the variation from state to state suggests that the basis for this claim is grounded in neither theory nor research. The claim is challenged, moreover, by empirical research on adolescent development, and its ill fit with common law traditions of diminished culpability or "incapacity."
The second, corollary message is that these adolescents have committed acts of sufficient harm that merit more severe punishment than adolescents who have committed less serious crimes.
187
In this view, a doctrine of retributive justice justifies expulsion from the juvenile court, and attaches liability for more "disfiguring" forms of adult punishment. Accordingly, adolescents expelled from the juvenile court have either committed more harmful acts that merit punishment beyond the capacity of the juvenile justice system, or they are judged unlikely to desist from these acts, requiring sanctions unava ilable in the juvenile justice system. However, the lessons of three different studies involving three different mechanisms for expulsion from the juvenile court suggest that there are sharp costs to retributive justice that may neutralize if not
